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On app=, the U.S. Court ofAppeals for the D.C. Circuit likewise :recognized that ISPs

used exchange acceSs facilities, and that, due to the FCC exemption, "{the acass charges paid by

... [ISPs] may thus not fully reflect their relative use ofexchange access." National Ass'n of

EcauIa\oO' Util. Comm'rs v. FCC, 737 F.2d 1095, 1136 (D.C. Cir. 1984) ("NMUC"). The

court upi.l.eJd 'the FCC', temponuy exemption., however, explaining tha1 a "graduated transition"

lO uniform access charges was not unreasonable given the Conunission's professed desire '10

preserve [the ISPs'l financial viability, and hence avoid adverse customer impacts." 111 at 1136-

37.
"

The fCC removed the temporary exemption for rescUers in 1986. WATS.&la\ed and

Other Amendments ofPart 69 ofthe Commil'~ion's Rules. No. 86-1, 1986 FCC LEXIS 3812

(Mar. 21,1986); WATS·Related and Other Amendments ofPart 69 Qftbe CQmmissWn'sRuJes,

No. 86-1, 1986 FCC LEXIS 2788 (Aug. 26,1986). Ayear later, it proposea to eliminate the

exemption for ISPs as well. In so doing, the FCC once again recognized that ISPs used

exchange access facilities 10 provide interstate services, and expressed its concern "that the'

charges currently paid by enhanced service providers do not comribute sufficiently to the costs

of the exchange lCSje!! faejJjtjes they use." Amendment:! to Pan 69 of the Commission's Rules

Relating to1Wumced Service Proyjders. Notice gfPmpQ$e4 Rglemeking, 2 F.e.e. Red. 4305,

4306 (1987) (emphasis added).

AJ the FCC explained, ISPs. "like facilities·based iDtereXcbange carriers and rescUers.

use the local DetwOrk to provide interstate: services. To the eXtent that they an: exempt from

access charges, 1he other users of exchange access pay a disproportionate share of the costs of

the local exchange that access charges are designed to cover:' l2.k!. The FCC further observed

10
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that ISP£ IIhave bad ample notice ofour ultimate intent to apply inteawe ACcess charges to their

cmemjons and ample opponunity to adjust their planning accordingly." Ibid. (emphasis added).

Due to intense lobbying by the infoImation service industry, however, the: FCC ultimately left

the ISP exemption in place. See AmmdIDhP1$ Qepart 69 Qfthe CommissiQl1'3 Rules Reletin~ to

Enhanced Service providers, Order, 3 F.C.C. Red. 2631,2633 (1988). The agency emphasized

again. however, that it did not intend the exemption to be pelUWlent .I4: at 2631·33.

The FCC reached the same ~tin 1991. when it again declined to eliminate the ISP

exemption, on the ground that "the enhanced services industry continues to be confronted with B
'0

variety ofrcgulatol)' changes." Amendments to Pan 69 of the Commission's RuleS Relating to

the Creation ofAcee$s Chame Subelements for Open NetWQrk ArchiteCIU[e, 6 F.C.C. Red. 4524,

45350.110 (1991). And in its recent Access Scfow Order, the FCC again acknowledg,ed that

"although information serviu providers may usc incumbent [local exchange carrier] facilities to

originate and tenninate calls, ISPS [do notl pay interstate access charges.n In re Access Charge

RdOIm, First Repon and Order, FCC 97-158, CC Docket Nos. 96-262 et at, ~ 341 (May 16,

1997). Nevertheless, the FCC declined to change the ISP exemption. ~~ 344-48. The FCC

instituted a new comment proceeding, however, to address the implications ofinfonnation

services at a broader Jevel. with the intention ofdeveloping proposals the FCC hopt$ wi)) be

\'sensitive to the complex economic, technical and legal questions raised in this area." Usalle of

the Public Switched NetWOrk by Infurmation Smie> and Internet Ac~::!, Providers, Notice of

Inquiry, CC Docket No. 96-763 FCC 96-488 (reJ. Dec. 24, 1996).

The MCeS-WY predicate to all ofthese rulings, and to the temporary exemption for ISPs

they cTCated and carried forward, was the FCC's recognition that the Internet ISP Calls are

11
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exchAnge access traffic. Had the Internet ISP Calls been local calls, the FCC would not luve had

any reason to create an exemption. end indeed would not even have had jurisdiction to do so.

Nor would it have had any basis for repeatedly ~considering that exemption, or for stating its

"ultimate intent" that the exemption be temporary and that interstate exchange: access charges

eventualLy apply to ISPs. Even competing local exchange carriers and ISPs recognize that the

FCC's rulings mean that the Internet ISP Calls are exchange access traffic. £.e..;, FCC Docket

CCB/CBD 97·30, Joint Commenten' Comments, at 12:

From the beginning the [lSP] 'exemption' has been premised on the assumption
that the traffic sent between end users and [ISPs] is jurisdictionally intersuue. If
the traffic were not interstate, there would have been no need for an Uexemption"
in the first place, because interstate access charges could not lawfully have been
applied.

The FCC's determination that the Internet ISP Calls BI'C not local traffic but exchange

access traffic is dispositive. The Sup~macy Clause ofthe Constitution states "the Laws of the

United States ... shall be the Supreme Law ofthe Land." "The phrase <Laws ofthe United

States' encompasses both federal statutes themselves and federal regulations that are properly

adopted in accordance with statutory authorization." City ofNew York v, fCC, 486 U.S. 57.63

(1988) (FCC regulations preempt conflicting state and local regulations). And, as a matter of

law, federal sbl~ and fedcmJ regulations adopted in accorcbmce with statutory authorization

are incorporated into the Agreements as though th~ were expressly written therein. s= note 5.

mpm. The Order's conclusion that the Internet ISP Calls are local calls - in the face of several

FCC orden to the contrary - cannot stand. At the very least, the FCC's prior orders crea1e

sufficiently cerious questions, going to the merits ofthe Order, to wammt a my pending the

outcome ofthis appeal.

12
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rehearing and appeal is warranted unda the: Commission's three-factor test applicable to non-

monetary orders. At the very least, the Commission should enter a stay during rehearing and, if

rehearing is denied. for a briefperiod thereafter to pennit Ameritech lllinois to seek. from

reviewing courts a stay pending appe~l.

.March 18. 1998

THEODORE A. LIVINGSTON
DENNIS G. fRIEDMAN
CHRJSTIAN F. BINNIG
GARY FEINERMAN
Mayer, Brown & Platt
]90 South LaSalle Street
Chicago, Illinois 60603·3441
(312) 782-0600
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and

DAN MILLER, RICHARD KOLHAUSER, RUm
KRETSCHMER., KARL MCDERMOIT, and BRENT BOffi.EN,
Commissioners ofthe nlinois Commerce Commission
(In Their Official Capacities and not as Individuals),

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DMSION

ILLINOIS BELL TELEPHONE COMPANY ~¢O. )
dIbI. AMERITECH ILLINOIS. ~~C'v ~ )

... plaintifl', ....q ~1 \o:olIJ ~~_a 8C
~" ooS?J~~

V. ~~\. ~.~~\~.) CaseNo. __
~\C U ~.'O'i. )

WORIDCOM TECHNOLOGIES, INC. a~SJOi in ) MAGIS1RATE JUDGE BOBRICl\
interesl to MFS INlE.ENET OF ILLINOIS';INC., ) ,1l.l.I.iliJB COTrl'
TELEPORT COMMUNlCATrONS GROUP INC., ) • JU\

Mel TELECOMMUNICAnONS CORPORAnON and )
MCI1v1ETRO ACCESS TRANSMISSION SERVICES, lNC., )
AT&T COMMUNICATIONS OF n..LINOIS, INC., IUld )
FOCAL COMMUNICAnONS CORPORAnON )

)
)
)
)
)
)
)

COMPLAINT

Illinois BeU Telephone Company d/b/a Ameritech Illinois C'Ameritech lIIinois"), by and

through its attorneys, brings this action for declaratory, injunctive and other reliefsnd alleges 8S

follows:

INTRODUCTION

1. Ameritech lIIinois brings this action pursuant to § 252(e)(6) ofthe

Telecommunications Act of 1996, Pub. L. No. 104--104, 110 Stat. 56 (1996) (codified ~t 47

U..s.c. § 151,~.) (the IIAcf') and 28 U.S.C. § 1331 to challenge determimtions made by the

nUnois Commerce Commission ("Commission" or "ICC"). acting through the defendant
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49. DC3plte the FCC's rulings thAt the Intcmet lSP calls an: exchAnge access 1I'Iffic,

the ICC Order holds that the Internet ISP Calls are not exchange access traffic, but local traflic.

so. The ICC's Order is COzltrarY to governing federal law, and its interpmmion ofthe

Agreements, which incorparate governing federal law. is erroneous u a matter of law.

S1.. Ameriteth nlinois is entitled to a declaration that the Order is invalid and to an

injunction aaaiDst entom:mcnt ofthe Order.

COVNrm

The ICC', Order Violates CODtrolUng Federal Law,
Which Alliins Authority Oyer lotentllte CommunlcarioJlS To The FCC

52. Ameriteeh Illinois reallegc5 Paragnlphs I through 51 as jf fully set. forth herein.

53. The Communications Act of 1934 creates two distinct spheres of regulation. It

reserves to the States exclusive jurisdiction over intnstatc communications, and it assigns to the

FCC authority over, and responsibility for, interstate communications.

S4. In virtually all instances, the Intemet IS? Calls are not intraState communications.

but rather are interstate communications.

55. The ICC violated federal law, and the principle ofjurisdictional ~pantion, by

requiring Ameritech nIinois to pay reciprocal compensation with respect to the Internet ISP

Calls.

S6. Ameritech nlinoi! is entitled to a declaration that the Order is invalid and to an

il\iunction against enforcement ofthe Order.

COUNT IV

The ICC OrdcrYioIltCI8cclioDS2SHb)(5), 252fd)(2) Iud 251CV Qftbe 1996 Act

15



MAYER, BROWN ~ PLATT 7-23-1998 10:09 PAGE 31/42 MBP-Chicago

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASnRN DMSION

,

l
J

I'

l
\
1

f

ILLINOIS BELL TELEPHONE COMPANY
d/b/a AMERJTECH ILLINOIS,

Plaintiff.

v.

WORLDCOM TECHNOLOGIES, INC. as successor in
interest to MFS INTELENET OF ILLINOIS, INC.,
TELEPORT COMMUNICAnONS GROUP INC.,
Mel TElECOMMUNICAnONS CORPORAnON and
MCIMETRO ACCESS TRANSMISSION SERVICES. INC.,
AT&T COMMUNICATIONS OF ILLINOIS, INC" and
FOCAL COMMUNICAnONS CORPORATION

and

DAN Mll.LER, RICHARD KOLHAUSER, RUTH
KRETSCHMER, KARL MCDERMOTI, and BRENT BOHLEN,
Commissioners ofthe Illinois Commerce Commission
(In Their Official Capacities and nOl as Individuals),

)
)
)
)
)
) Case No. 98 C 1925
)
) Hon. David H. Coar
)
) Magistrate Judge Bobrick
)
)
)
)
)
)
)
)
)
)
)

,

AMERITECH ILLINOIS' MERITS BRIEF

Illinois BcU Telephone Company d/b/a Ameritech Illinois ("Ameritech Illinois" or

"Ameritech"), by its attomeys, respectfully submits its brief in support of the relief requested in

Ameritech's Complaint.

INTRODUCTION

I A baseball fan sits at her personal computer in Chicago. She has acces$e(f the Hall of

Fame website in Coope:ntown, New York, and is looking at "World Series Feats." She clicks on

1 "Triple Plays· Unassisted." Amoment later, the response arriv~s from Coop~rstown:
WAMBSGANSS, Wn.UAM: CLEVELAND INDIANS· 1920.
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cousin. Smith's IXC bills Smith for the call, and compensates Ameritech and the CLEC for the

use ofltheir networks by paying them exchanse access charges. Amentech does not pay

reeiJ)roeal compensation to the CLEC.

When Smith calls the Internet, the ISP to whose service Smith subscribes makes the same

usc of the local network as Smith~s!XC does when Smith makes a long distance call to his

cousin, in Denver. Diagram 3 deJ)icts Smith's call to the Internet: The call originates on

Ameritech's network: Ameritech hands on-the call to the CLEC at the CLEC's switch; the

CLEC delivers the call 10 the point ofpresence of Smith's lSP; and the lSP carries the call onto

the Intemet, from which it is ultimately tenninated to far-flung websites or, in the case ofan

Internet voice call, a distant end user. Just as in Diagram 2, Ameritech prOVides exchange:

access for this call- albeit exchange access for which. as we explain below, the FCC has

exempted the JSP from paying exchange access charges. This cnll is not local. and not properly

subject to reciprocal compensation.

B. The FCC Holds That Internet Calls Are Not
Lotll, But Interexcbange Calls, For Which The
Local ElCbaDe~ Carrier Provides Ex£bipgc A£ccss.

Consistent with the foregoing. the FCC h3s repeatedly ruled that Internet calls are

interstate, exchange access calls. The FCC's rulings date bac.k to 1983, when the FCC. in

anticipation ofthe divestiture of the Bell Operating Companies by AT&T, created the access

charge regime. At that time, there was no question but thnt ISPs used the local exchange

network in the same way as IXCs to originate and terminate interstate caJls. (Ex. 8, p. 5.)

Accordingly, the FCC held that "enhanced service providers" - which includes ISP~'

"obtain(] local exchange services or facilities whil;h are used, in part or in whole, for the purpose

ofcompleting interstate cplls," MIS and WATS Market StructuG, 97 F.C.C.2d 682, ~ 7B (19S3)

!
I I

&/
~ In rc Acccss Cbarge Rcfonn Price: Can Performance Reyiew for Local Exchange Carrie~

CC Dockets 96-262 et aJ., Third Report and Order, II F.C.C. Red. 21354. ~ 284 (1996) (Ex. 9)
(the "category ofenhanced services ... includes access to the Internet"); Defendant MCl's
Supplemental Memorandum in Opposition to Ameriteeh lIlinois' Motion for Approval of
Supersedeas Bond and Stay Pending Review, p. 11 n.9 ("'enhanced service provider' .. , is
synonymous with 'ISP"1-

7
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(Ex. 1. 0) (emphasis added). See IDs.a id., ~ 83 (enhanced service providers "employ exchange

selVil~ for jurisdictionally interstllte communications") (emphasis added).

The FCC has repea.t~l)' eonfinned this holding over the past 15 years. ~

AmFDdmen\s ofPart 69 oftbe Commission's Rule:: Relating to Enhanced Service Proyidcrs.

Notice ofProposed Rulemaking. 2 F.e.c. Red. 4305,17 (987) (Ex. 11) asps "like facilities-

based intrn?tchange camers and rescUers, usc: the local network to provide interstate services)

(emphasis added); Amendments gfPart 69 pUhS Commissiop's Rules Relatini to Enhanced

Service Providers, Order, 3F.c.c. Red. 263], ~ 2 (1988) (Ex. 12) (describing enhanced service

proViders as "interstate service providers"); In re Access Charge Reform, First Report and Ordcr,

fCC 97-158, CC Docket Nos. 96-262 et at,' 341 (May 16, 1997) (Ex. 13) (lSPs "may usc

incumbent LEe facilities to originate and terminate interstate calls."); In re Bell Atlantic IeL

Cos., 11 F.e.C. Red. 6919, ~ 50 (1996) (Ex. 14) (Internet access service "like exchange a~ess

service, will provide access to interLATA Intemct provid~ni that will complete connections to

SC.TVeTS located in othc.r LATAs"). (A "LATA" is a "Local Access and Transport Area," and any

communication that is "interLATA" is by definition not locaL)

Most recently, the FCC's April 10, 1998, Repon to Congress on universal service

reaffirmed the FCC's prior rulings:

When it established the interstate access charge regime in the early 19805, the

Conunission detennmed that enhanced service providers, even though they~
local exchans; ne\worh to originate and terminnte interState services, would not
be subject to access ch3rges. Instead, enhanced service providers pay local
business rates to LEes for their connections to the LEC network. (Ex. 3, , 146.)

Like All other int.astate,c~ .access calls, calls to the In1emel are subject to the

imposition ofexchange access charges. Until now, however, the FCC has exempted Internet

calls from those charges. This exemption has been based not on any notion that Internet calls are

"local," but on policy reuons that recognize that such traffic is interstate traffic - namely, the

FCC's desire to protect the evolving infonnation services industry from rate shock. (Ex. 8, p. 6.)

Due to the high costs of exehange aecess at the time, the FCC dctmnined, fU'St in 1983, that ISP

access traffic would not be subject to access charges. As the: FCC put it, U[0 ]ther f!jlS.cbpnge

access] usea who employ exchange service for jurisdictjonally interstate comrnunicatjQo$.

including, , ,enhanced service providers [like ISPsJ ... who have been paying the generally

8
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much lower business service rates, would cxpaiQICC s~crc nlte impllcts wac we immediately

to assess carTier access charges upon them." MIS and WATS Market Structure, 97 F.C.C.2d

682, , 83 (1983) (Ex. 10) (emphasis added).

At the same time, however, the FCC has made clear that this exemption is temporary, and

has admonished tlult lSPs "'have had ample notice ofour ultimate intent to apply interstate access

charges to their pperatjons and ample oppottunity to adjust their planning accordingly."

Amendments to part 69 aCme Commission's Rules Relating to Enhanced SeQ/ice ProviderS.

Notice o!Proposed ltulemaking, 2 F.e.e. Red. 4305, , 8 (1987) (Ex. 11) (emphasis added).

EACh of these rulings - and, indecd, the very fact that the FCC asserted jurisdiction at

all- properly recognizes that Internet calls do not originate and tenninate within 8 local service

area, but instead provide end users with access to out-of-state, even out-of-country, destinations.

Iflmemel calls were local calls, they would not be subject to ZltcCSS chlU'ges in the first place,

and the FCC would have had no reason to cKcmpt them from such charges. More, it would not

even have had jurisdiction to do so. s.££ 47 U.S.C. §§ 151, 152 (estAblishing jurisdiction of

FCC over interstate, and not intrastate. conununications). Nor would it have had any basis for

repeatedly reconsidering that cXQJlption, or for stilting its "ultimate intent" that the exemption be

temporary and that interstate exchange access charges would eventually apply to IS?s.

C. Internet Traffic Cannot Properly Be SUbject To Reciprocal
Compensatton, Because Feature Group A Traffic, Which Is
JurlsdictioDally Indistinguishable From Internet Traffic, Is
Not Subject To RECiprocal Compensation.

A call to the: Internet via an ISP. although jurisdictionally interstate, does have some

characteristics that arc shared by local traffic: The end user initiates the call by dialing a

seven-digit number to access the IS?; the ISP's router and the end user are typically in the

same service area; and the call is reflected on the end user's bill for local service. (The

FCC's exemption of ISPs from access charges effectively requires the local exchange carrier

to charge its end user tariffed local Illtcs u a substitute. (Ex. S, p. 21.» The Cartier

Defendants J)luck these attributes from their context, and argue that they mean that an Internet

call a I local call. That the Carrier Defendants are wrong is demonstrated by

9



MAYER, BROWN L PLATT 7-23-1998 10:09 PAGE 35/42 MBP-Chicago

For the reasons set forth above, Amerilcch Illinois respectfully urges the Court to enter a

Judgment in its favor to grant to Amerit~h Illinois all ofthe relief prayed for in its Complaint.

1

1

1

I
t. Dated: May 29, 1998

Deborah A. Golden
Ameritech Corporation
30 S. Wacker

Chicago. IL 60606
(312) 750-5062

CONCLUSION

Respectfully submitted.

ILLINOIS BELL TELEPHONE COMPANY
d/b/a AMERITECH ILLINOIS, INC.

Theodore A. Livinsston
lohn E. Muench
Christian F. Binnig
Dermis G. Friedman
Dc:metnos G. Metropoulos
MAYER, BROWN &PLAIT
190 South LaSalle Street
Chicago. lL 60603
(312) 782·0600
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IN THE UNmD STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DMSION

n..L~OlS BELL"IEL'EPHONE COMPANY
dIMs. AMERITECH II.J..IN01S,

Plaintiff,

v.

WORlPCOM TECHNOLOGIES, INC., et aL,

Defendants

)
)
)
) eucNo. 98 C 1925
)
) Hon.David H. Coar
)
) MagiStrate Judge Babrick
)
)

AhfEBIIECH ILLINQlS' REPLY BRIEf ON THE MERITS

INTRODUCTION

The Carrier Defendants' baseball fan illuStration (Joint Br., at 1) suffers from three

fundame:ntAl defects. First, the fan accesses five web sites within her local calling area - some:

at the ISP itselfand some a few miles away. But the Carrier Defendants cite no evidence that

suggests that any appreciable number ofIntemet calls go to web sites within the end user's local

ca11in& area, much less to web sites IOClted at the lSP itself. More imPOIWlt, the: ICC Order that

is under review here accepts (correctly) lhat Internet calls typically So to web sites outside the

caller's local area. Forpmposes ofthis cue, in other words, alllntemet calls 10 to non-local

web sites. Thus. the Camer Defendants' illUStration adds local C()lor that has no support in the

record and that !le!'YCS only to obscure the issues in this case.

Second, the fact that Ameritech bUls the fan for her Internet call It local calling rates.

however weightY the Carrier Defendanu uy 10 make it seem, is irrelevant. The und.isputed

evidence shows that lhe FCC allows Amcritcch (and other incumbent carriers) to billlntemet

calls at local rates as a substitute for the aeeess charges from which the FCC has exempted those
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•

n. 'nJE Jee's BIFlTRCATJON OF INTRRNET CALLS
IS ERRONEOUS AS A MAlTER OF LAW.

A. ne TelecommunlcatioD Doc. Not EDd At The lSP.

The bcar1 ofthe ICC Order is the ICC's attempt to Jever into two pans traffic lhat is

inherently interstate. Accordini to the ICC. and the aurier Defendants, an Internet call Nn5

out IS a telecommunieuions service bctwee:2 the end user anc! lhe lSP (which the ICC deemed. a

local caUl; the telecommunications service ~crminates" at the ISP; a separate. interstate,

iofonnation serviu is senerated there; and only that service runs to the World Wide Web.

nus notion that the telecommunications component ofan Internet c.all runs from end user

to JSP, at which I'oint the infonnation service kicks in, is absolutely central to the defendants'

position. As the Canier Defendants put it, "[t]he defendants are entitled to reciprocal

compensation (or the call to the ISP because that cal! - Bod only that call - js

telecommunications gryjces." (Joint Br., at 3) (emphasis added).

The Carrier Defendants arc dead ~ng, and the language JUSt quoted epitomizes the

error that permeates the defendants' theory. The information service provided by the ISP docs

1\ot run only between the ISP and the World Wide Web. It runs all the way to the end user,

because the ISP provides its service m. the end user. Likewise, the teleco:mmunieation does not

run only between the end \JSet and the ISP. Rather, ISPs use t.elecommunications services for the

entire end-to-cnd tranSmission between the E:Dd user and the Internet. Just like lhe familiar long-

diGancc 1e1epbone call, lhe lnfonu1icm service rid~ between the end user and the ISP OD a

teJecommunicaucms Gml service provided by Ameritech Dlinoia, and it rides between the lSP

•
and the end user". In1emet dcmnatioD ofchoice on an interstate telecommunications service

4
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(sometimes known IS. "bKkbone network") provided by other telecommunications carriers.it

In other words, u section 3(20) aftbe Cnmmunie.ations Act iuelffluts it, ISPs provide their

services "via telccommunic:atio~," The JOoCallcd "cell to the lSP" is not, as the Curier

Defendants assert and IS the ICC assumed, the only te1ecomJnunications service involvcel,1'

The FCC's April 10. 1998, UniymaJ ScM" Repon repeatedly recognizes that

telecommunications underlie the entire information service provided by lSP~, and repeatedly

re~te5 the defendants' view that "the wI to the ISP _.. - and only that ca11- is

telecommunications setVices,"~ Y.u UnivCQa! Service Report, ~ 66:

lntemet service providers typically utilize • udde nn"c pf
telecommunications inputs. Comrnenters have focused much attention cn the fact
that [ISPs] purclwc anaJOI &nd digital lines iTom local exchanie canien to
c.onnect to their dial-in subscribers, , .. What bas received Isss Attention is thAt
USPs) utUiu other. extensive tclccommunilCatjons inputs, While a large [lSP]
engages in extensive data transport. it may own no transmission faeilities. ~
provide transport wjtbin its own network, it leases lines, , , from
tclecommunic.ations carriers. Tp ensure tranWQ21 heyood the ,daes pfits
network, it makes arrangements to interconnect with one or more Internet
backbone providers... ,

, .. ,The provision ofJeAsed linn to USPs), howncx, sonSliooes the
provision of interstate leleeommunjcatioDs. (Emphasis added and footnotes
omitted,)

And with this in mind. the FCC coDcludes lhat muh types of tdecommunications that underlie

Internet service - the "backbone" network and the Im1S that provide end users with access to

Indeed, some of the MJntemet backbone providers'· that carry trafIic from the ISP to the
Internet - Sprint, for example, m Universal Sendee Report, 163 - arc mOte widely
known IS lang-diswlcc telephone carriers.

It is tNe 1111t the~ service t!Im!nates It the ISP. The teletOIIUIlunication, however,
does not terminate It 'Chat point, but is taken over by other telecommunication" carriers,
just IS when Amcritecb hands offan interstate telephone~ to a loftS..ciSWlCC carrier,
In each InStlm:c, the FCC clusifiea each portion ofthe tmuminion as interstate,
because the end-to-end vansmilsioD is interstate.
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that network - me not just telecommunicationl, but interstAte telecommunications. I1njversal

Sc:oicc Repon. , 55 roWe c=clude that entities providingp~ transmission capacity to Internet

~m: backbone providers~vidc immOOe 'telecommunications'") (emphasis added).

Neither the ICC Order nor the defendanu' briefs confi'ont, much less dispu~ this

dispositive point To be 11ft. !h~ Cvrier Dcfmdants BJ'Udgingly admit that "ISPs 1Ut

telecommunications in providing information services" Ooint Br.. at 11), but they refuse to

acknowledge the significance ofthat facl Yet the end·to-cnd analysis is the only one that

compons with the FCC's rulin&s. The FCC has known ell along that information service

providers provide infotmltian services. If'lhere were truly a clean break betWeen the purponed

Ulocal" telecommunications service and the interstate information service, or if the distinction

between information services and telecommunications services made any diffe.renee whatsoever

in this context, 1he FCC would not have ruled (as it has so many times over the last decade and a

half) that ISPs receive interstate access services from local exchangt: emier'S like Ameritcch.il

Nor would the FCC have bothered to grant, and then periodically reconsider, an exemption to

The defen4am Commissioners devote much of their brief(pp. 4-8) to I non-issue:
whether or not the service provided to lSPs by local exchange carriers is a "Switched
Exchange Access Servi~e" under We Agrummts. That diJC\WIion is sinaularly
irrelevant. As !he CarrierDefendants concede (p. 3), U[t]bt~ issue here ••• it
whClhcr \he call made to the ISP is 'local traffic' under the intereonnection agreements."
IfInternet calls are not "locallrlffie" under the Agreements, then they do not qualify for
reciproca1l:ompenAticm. mel !hat is the end ofthe matter. True, iflhe service provided
to ISPs is "Switched Exthanle Access Service" under lhe Agreemcnts, then that
tqftsenu DDPtber pound tor reversing 1hc ICC Order, because the Asrecmentl
specifically exclude Switch= Exclwlge ",ceca Services from reciprocal compensation.
But Wt would merely brine coals to Newcastle, and Ameritech does not argue here that
Internet calls are "Switched Exchange Access Service" under me Acreemenu.
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•

ISPa from the intersute access dmgeJ that would otherwise apply 10 the serviccs they receive.II

Nor. finally, would me FCC have ruled in the BcllSouth voiee-mail casc (Ex. 18) that a call to an

com:nwUeati~ because the voice-mail calli in that case. just like the Intemet calls in this case.

consisted ofwhat the defendants he:rc would call a celccommunieation service followed by a

xparate, enhan~ service - the voiee·mailservice itself."

Astoundingly. given the FCC precedents cited at pp. 7-9 ofAmeritech's opening brief,

the ICC asserts mit "'&hert is simply no support for 1he proposition that the FCC has ever

asserted jurisdiction over ... calls to Internet ISPs:' aee Br.• at 8.) The truth is that the FCC

has held that enhanced service providers, which includes ISPs. rec~ivc "exchange access"

services from local excllange camers. When it adopted the interstate acccs! charge regime in

1913, the FCC not only realized that ISPs use exchange access serviccs, but also intended to

impose aeeess charges on them. At that timc, the FCC recognized the need for a Wliform

S'tNcture forI~ charles "covering those servicc:s that make identical or similar use ofaccess

facilities," inc1udins the information services provided by "enhanced service previdm" such as

ISPs. MIS and WArs Mvk= ,Stmsmr;. 93 F.C.C. 2d 241.150 (1983). Itwas only 1!pOl1

rc:consideration that the FCC carved out the now·familiar exemption for ISPs. MIS and WAYS

Market Stmct1lIC. 97 F.e.eld 682.183 (1983) (Ex. 10):

1/ The defcndmts, unable seriouslyto dispute that the FCC's access charge ruliniS. contend
that thetUlin;s are outdated. 5.=lCCBr., at 7; Joint Br•• at 13-14. Neither rcspomc
brief. however, addresses the FCC'. most recent pronoUDcmlcnt: its rea1!innauon this
past April that ISPa"useD lou! [telephone] exchange networks to oriaiDate and
terminAte intmtlJ; services." Unjvma1 Smite Seeport. 11~6 (emphasis added.)

I' The information service provided by ISP, is an umlaneed service." s.= Am. Br. at , n. 4.
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At present, resellers and other caniers pay carrier-type access charges •••
when 1hey resell private line service in their provision of
MTSIWATS-type semces. We believe that it is reasonable similarly to
require that camer access charaes be applied to my private line rescUer to
wlUch ENF1A~dha~ applied. Otherum who mp!oy exchange
scM" fw jurisdietiwUy interstate communiQl1iom. including private
firms, enhanced I"ce proyiden, and sbmrs, who have been paying the
aenerally much lower business serviee rates, would experience $!VCB me
jrnpDGS$ wen; we immediately to assess camet aceess charaes upon memo
(Emphasis added).

Considcring1he underscored language, not to mention the jurisdiction that the FCC hu asserted

over precisely the issue in this ease. the ICC's assenion that the FCC has never BSscned

jurisdiction over the calls at issue hm is preposterous.

B. The FCC Has Rejected The ICC', Approach.

The FCC's tejcction of the ICC's attempted division ofInlcmel calls, implicit in IS years

o(acccss charge jwispruden~, is painsialingly explicit in its UI)iycrsD] Seryic~ Report. There.

the FCC made quite clear that the reciprocal comJ)ensation issue now before this Court "does nm

tum on the starns ofthe Internet service provider as a telecommunications carrier or information

service provider." Uniyrn;! Service Report.' 106. n.220 (emphasis added).

'Ib conflicl between the Universal Senlice Repon and the ICC's segmentation IJ)ProlCh

is unmistakable. and the defendants' inabillty to address it is just as clw. The Commimoncrs

J'Ca)gniz.c the conflict, but try to dovmplay it with the limp assertion that "the FCC did not ltate

that the telecommunicationsfmfo!mltion setVices distinction is irrelevant to or plays no part in

reaching a decisiDn Dithe retiproc:aI tompCDS&tiOD issue. It only stated mat 111e issue did not

'tum' on the S1atuS Dfme ISP." (ICC Dr.. at 12.) This wordpiay only bi&hIiahu the defieicueics

in the ICC Order. which in fact d.oes '"Nm on" precisely the lClecommunicationslinf'ormation

.MUS distinction that the FCC repudiated. Indeed. the very heading in the Commi..£ioners'
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